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1. Achievements, Problems and
Challenges: Human Rights in Crisis

We know what human rights are, we know the obligations
of states and other duty-bearers to respect, protect
and fulfil these human rights, and we know that these
human rights are systematically violated, disregarded
and non-fulfilled in all regions of our planet. Universal
standard setting by means of legally binding treaties
and universal monitoring of states’ compliance with
their human rights obligations constitute important
achievements from the last sixty years. 7he gap between
the high aspirations of human rights and its sobering
realities on the ground, between human rights law and

its implementation, between the lofty rhetoric of
414/ :

governments and their lack of political will to keep
their promises is the major problem, and bridging this
gap the major challenge of our time. We know what
needs to be done to empower the people of our
globalized world to live in dignity, enjoying freedom
from want and freedom from fear, and we have the
global resources and powers to fulfil this dream.

Nevertheless, we lack a clear agenda for action and the
political leadership to put this knowledge and these
resonrces to use. The commitment of governments to
take effective action to protect people in other countries
suffering from gross and systematic human rights
violations has weakened since the turn of the century.
For various reasons, including a lack of empathy in
rich countries for the billions of people suffering from
poverty, a North-South divide, and recurring tensions
between East and West, /¢ international community
now finds itself in a veritable human rights crisis.

The experience of the last 60 years teaches us that
much can be achieved, and actually has been achieved,
in the implementation of human rights, even if a
common political will has not always been apparent.
When the Universal Declaration was drafted, many
peoples in Africa, Asia, the Pacific and Caribbean
regions were still living under colonial rule and
oppression. On the basis of the right of peoples to
self-determination, many peoples around the world
gained independence and joined the United Nations
as equal members. Fascism was eradicated in Western
Europe, apartheid in Southern Africa, military
dictatorships were overthrown in Latin America,
authoritarian Communist regimes in Eastern Europe,
and one party dictatorships in Africa. After the end
of the Cold War, the leaders of the world assembled
in 1993 at the Vienna World Conference on Human
Rights, reaffirmed the universality, indivisibility and
interdependence of all human rights, adopted the
Vienna Declaration with a comprehensive Programme
of Action and agreed to create the Office of the /igh
Commissioner for Human Rights as the UN official
with principal responsibility for facilitating the
implementation of the Vienna Programme of Action,
which still constitutes the main basis for UN activities

in the field of human rights.

For the first time in history, the importance of human
rights for the maintenance of inzernational peace and
security was recognized by the Security Council,
and human rights were included as essential civilian
components in newly designed peacekeeping and
peace-building operations, as well as in UN transitional
administrations, such as those established in Kosovo
and East Timor. In cases of gross and systematic human
rights violations, the Security Council even took
enforcement action in accordance with Chapter VII

of the UN Charter by imposing economic sanctions,
authorizing military force and establishing ad hoc
international criminal tribunals for the former Yugoslavia
and Rwanda. These tribunals led to the rapid finalization
of the Rome Statute of the /nternational Criminal
Court in 1998. In addition to war crimes, these and
other criminal tribunals, such as those in Sierra Leone,
East Timor and Cambodia, are competent to deal
with the most serious and systematic human rights
violations, such as genocide and crimes against humanity,
committed both during armed conflict and in times
of peace.

Human rights were also linked with the development
discourse. In 1986, the General Assembly proclaimed
the right to development as an “inalienable human
right by virtue of which every human person and all
peoples are entitled to participate in, contribute to,
and enjoy economic, social, cultural and political
development, in which all human rights and funda-
mental freedoms can be fully realized”®. The United
Nations Development Programme gradually moved
from an essentially macroeconomic notion of
development to the concept of human development,
which in fact bridged the gap between economic
development and the legal human rights discourses.
By the end of the century, poverty reduction was
regarded by the international donor community,
including the World Bank and the International
Monetary Fund, as the overarching goal of development
cooperation. This process culminated in the unanimous
adoption of the UN Millennium Declaration in
September 2000 with the Millennium Development
Goals as a series of time-bound targets for the realization

of essential human rights, such as freedom from
extreme poverty and the related rights to food, health,
education and gender equality. The MDGs and the
fundamental values they seek to protect have come to
form a major input into the development philosophy:
they provide the framework of the development
discourse and the rationale guiding the development
activities of many states. Regrettably, the normative
force of the MDGs has not, however, been translated
into any significant progress in eradicating poverty
and realizing essential human rights.

Poverty remains the gravest human rights challenge
in the world, with more than one billion people living
in conditions of extreme poverty, and a further three
billion people around the world robbed of the chance to
better their lives and climb out of poverty. All of the
targets, such as halving the proportion of people
whose income is less than one dollar a day and the
proportion of people who suffer from hunger, or
achieving universal primary education, were to be
fulfilled by 2015. Whilst some limited progress has
been achieved during the first cight years of imple-
menting the MDGs, in particular in East and South
Asia, we unfortunately must realize that none of
these ambitious global goals and targets will actually
be reached in the remaining seven years. Indeed, in
the face of a global economic slowdown and the food
security and oil crisis, these goals have become even
less attainable®. The recent food crisis illustrated clearly
that the number of people suffering from hunger is on
the increase rather than decreasing: various policies
of states, in particular biofuel substitution policies,
have had a most negative impact on the realization of

@ Declaration on the Right to Development, A/RES/41/128 of 4 December 1986.
@ United Nations, * The Millennium. Development Goals Report 2008 (United Nations, New York, 2008), p 3.
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the right to food® and on poverty eradication. The
same holds true for access to education, health care,
justice and other services essential to enable the poor
to lift themselves out of poverty. With the process of
urbanization and the growth of megacities, the number
of slum-dwellers is rapidly increasing, as is the
prevalence of HIV/AIDS and environmental
degradation. Sub-Saharan Africa is at the epicentre
of this current development crisis.

The plight of the poor is aggravated because they are
denied access to justice®. Other major challenges are
security-related, including ethnic and religious tensions
and systematic discrimination on various grounds,
armed conflicts, organized crime, terrorism and counter-
terrorism. In addition, demographic growth, urbani-
zation, climate change, migration, recent developments
in science and technology, including biomedicine,
and human rights violations by non-state actors represent
new challenges which need to be taken into account
in a future-oriented agenda for human rights.

2. Human Dignity

The Preamble of the UN Charter makes an explicit
link between human rights and human dignity when
reaffirming “faith in fundamental human rights, in
the dignity and worth of the human person, in the
equal rights of men and women and of nations large
and small”. Even though this link can be interpreted
as a reaction to the systematic denial of human
dignity during the Nazi Holocaust, it was and remains
relevant to the experiences of people in all parts of the
world as a consequence of colonialism, slavery and
racism. The Declaration emphasized this link in its
assertion that “recognition of the inherent dignity

and of the equal and inalienable rights of all members
of the human family is the foundation of freedom,
justice and peace in the world”. Dignity was and still is
widely perceived to be the essential feature distinguishing
human beings from other creatures. Philosophers
grounded the claim of human dignity and the uniqueness
of human beings in human free will, in the capacity

for moral choice and individual autonomy.

Human dignity, which is inherent in all human beings,
is the moral and philosophical justification for equality
and other universal human rights. At the same time,
only certain violations of human rights constitute an
attack on human dignity. If a journalist has to pay a
fine for having published a critical article, this might
constitute a violation of her freedom of expression,
but it does not necessarily have any effect on her
dignity. If she is put into jail, the situation might
change. If she is subjected to rape or any other form
of torture aimed at extracting a confession or changing
her opinion, this constitutes a direct attack on the core
of her dignity. This restricts her free will, autonomy
and moral choice, making her powertless by means of
humiliation and dehumanization.

The ultimate form of powerlessness is slavery as it
legally deprives people of their capacity as human
beings, including human dignity and autonomy.
Trafficking is a modern manifestation of this. As the
World Bank study “Voices of the Poor” has shown,
powerlessness is also the central theme of poverty.
More than suffering from hunger and ill-health, poor
people whose rights are not respected suffer from the
lack of power to change their situation and lift them-
selves out of poverty. That is why pushing people into
poverty constitutes an attack on human dignity as
much as slavery or torture does. The same holds true
for discrimination. If human beings are deprived of
certain rights only because they are different from

other human beings on the grounds of their ethnic
origin, colour, gender, religion, age, sexual orientation
or physical or mental disability, they feel powerless,
humiliated and deprived of human dignity. Such an
attack on human dignity is aggravated if systematic
practices of discrimination lead to apartheid, ethnic
cleansing or even genocide, as occurred during the
Nazi Holocaust, and more recently in Bosnia and
Herzegovina and Rwanda.

The notion of human dignity as an essential feature of
human beings is a universal concept. Indeed, the
concept of dignity transcends cultural difference and
can be found in all major religions of the world. As
with the Universal Declaration and most core UN
human rights treaties, all major regional human rights
instruments are based on the concept of human
dignity®. It follows from a combined reading of various
international and regional human rights instruments
that, although human dignity serves as a moral and
philosophical justification for all human rights, only
certain human rights are directly linked to the concept
of human dignity. Typical examples of threats to
human dignity are poverty and starvation, genocide
and ethnic cleansing, slavery, trafficking in human
beings, torture, enforced disappearance and other
forms of arbitrary detention, racism and similar forms
of discrimination, colonialism and foreign occupation
and domination.

Powerlessness, humiliation and dehumanization are
the essential dimensions of such attacks on human dignity.
The present Agenda primarily aims at addyressing human
rights issues directly linked to human dignity®.

3. Shared Responsibility:
the 21* Century Approach

In 1948 the General Assembly proclaimed the Universal
Declaration of Human Rights “as a common standard
of achievement for all peoples and all nations, to the
end that every individual and every organ of society,
keeping this Declaration constantly in mind, shall
strive by teaching and education to promote respect
for these rights and freedoms and by progressive
measures, national and international, to secure their
universal and effective recognition and observance...”
According to Article 28, “Everyone is entitled to a
social and international order in which the rights and
freedoms set forth in this Declaration can be fully
realized.” Under international human rights treaty
law, it is primarily states that have direct international
obligations to respect, fulfil and protect human rights.
The obligation to respect requires states to refrain from
arbitrary or unjustified interference with human rights.

© Resolution on the Negative Impact of the Worsening of the World Food Crisis on the Realization of the Right to Food for All, HRC Res. S-7/1 of 22 May 2008. @ Commission on
Legal Empowerment of the Poor, ‘Making the Law Work for Everyone: Report of the Commission on Legal Empowerment of the Poor; Vol. |’ (United Nations, New York, 2008).

© See, for example, the following major human rights instruments from all regions of the world: Preamble of the American Declaration of the Rights and Duties of Man 1948; Article
5(2) of the American Convention on Human Rights 1969/78; Preamble and Article 5 of the African Charter on Human and Peoples’ Rights 1981/86; Preamble and Articles 2(3),
17, 20(1), 33(3) and 40(1) of the Revised Arab Charter on Human Rights 2004/08; Preamble and Chapter | (Articles 1 to 5) of the Charter of Fundamental Rights of the European
Union 2005; Council of Europe Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine 1997/99 with
two Additional Protocols on the Prohibition of Cloning and on Transplantation of Organs and Tissues of Human Beings. @ Although genetic engineering, reproductive cloning and similar
practices in biomedicine may have consequences directly linked to human dignity, the present Agenda cannot address these problems.
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The obligation to fulfil requires states to take the
legislative, administrative, judicial and practical
measures necessary to ensure that the rights in question
are implemented to the greatest extent possible and
that violations are prevented. The obligation to protect
requires states to take positive measures aimed at
preventing and remedying human rights violations
committed by private persons. In other words, traditional
human rights law does recognize that human rights
may be violated by non-state actors, but — apart from
individual responsibility under international criminal law
for war crimes, genocide and crimes against humanity —
does not establish any procedures for holding them
directly accountable at the international level.

This traditional human rights law approach no longer
responds to the actual threats to human rights in the
globalized world of the 21* century. There are many
reasons why human rights abuses by non-state actors
are on the increase. Policies of deregulation and priva-
tization have led to an erosion of governmental power
and responsibilities and the taking over of essential
governmental functions by private business, such as
in the fields of education, health services, water
management, social security, internal security,
policing or prison administration. Transnational
corporations operate on budgets which by far exceed
those of smaller states and are so powerful that they
can no longer be effectively controlled by governmental
authorities of the home state or the states in which
they operate. Internal armed conflicts and transnational
organized crime lead to a weakening of governmental
power and in some states, above all in Africa, to the
phenomenon of fragile or failed states where various
non-state actors exercise power without any direct
accountability for human rights violations. In post-
conflict situations, the United Nations and relevant
regional inter-governmental organizations, by means

of highly sophisticated peace-building operations or
transitional administrations, in effect exercise govern-
mental functions without being directly accountable
under international treaty law. The same holds true
for the military, financial and economic power exercised
respectively by NATO, the World Bank, the World
Trade Organization and similar inter-governmental
organizations. The international community must look
for ways to make international institutions accountable
under international human rights law standards.

International law, therefore, must move from the model
of exclusive state responsibility to a 21 century approach
of shared responsibiliry. Shared responsibility means,
first of all, that non-state actors can be held directly
accountable for actions that violate human rights.
If a transnational corporation, for example, violates
international labour standards, resorts to forced labour,
child labour, forced evictions of the local population
or arbitrary killings by private security forces, it should be
held directly accountable, not only under international
criminal law, but also under other fields of international
law. In addition, it should avoid complicity in human
rights violations committed by governments. But
responsibility also includes positive actions aimed at
progressively fulfilling human rights. If a transnational
corporation engages in business in an area where the
local population is starving and living under conditions
of extreme poverty, it has a responsibility to address
this situation. This could be done, for example, by
means of community development projects in the
fields of education, health care or food production.

In a globalized world, it is no longer sufficient to rely
exclusively on national and local governments for the
protection and fulfilment of human rights, as they are
either unable or unwilling to address human rights
violations that their populations suffer because of the

actions or policies of entities beyond their control.
All of us, the international community, i.e. inter-
governmental and non-governmental organizations,
civil society, business, the media, the donor community
and other organs of society, foreign governments as
well as private individuals, have a shared responsibility to
find effective ways to facilitate the implementation of
human rights for all. This 21* century approach is
what the Universal Declaration envisaged 60 years
ago when it created the entitlement to a social and
international order in which all human rights can be
fully realized. Although the progressive realization of
human rights through international assistance and
cooperation forms part of international treaty law®,
the international community is extremely reluctant
to interpret these provisions as legal obligations of
specific duty-bearers. In 2005, world leaders agreed
on their joint “responsibility to protect” populations
from genocide, war crimes, ethnic cleansing and crimes
against humanity®”, It is high time to create a similar
international responsibility to protect human beings
against other attacks on their dignity, above all extreme
poverty and consistent violations of economic, social and
cultural rights.

4. Freedom from Want:
Eradicating Poverty

4.1 The Millennium Development Goals

Today, more than one billion people — one in every
sixhuman beings — live in conditions of extreme poverty

without adequate access to food, health, education,
shelter, clothing, water and justice, and without
protection from discrimination, violence and envi-
ronmental hazards. Four billion people — almost two
thirds of the present world population — are robbed
of the chance to better their lives and climb out of
poverty because they are excluded from the rule of
law®. Poverty is not simply a fate, it is made by human
beings and it can be eradicated by human beings.
Poverty is by far the most systematic and dramatic
violation of essential human rights, both in the sphere of
economic, social and cultural rights as well as in the
sphere of civil and political rights. But poverty cannot
be eradicated solely by actions taken by national
governments of the poor countries in which most
poor people live. Eradicating poverty is the most striking
example of a human rights obligation which can only
be undertaken and implemented effectively by the
international community as a whole. It is the most
urgent responsibility of all of us.

Poverty eradication has been accepted as the overar-
ching goal of international development by the World
Bank, the International Monetary Fund, the United
Nations Development Programme, the Organisation
for Economic Co-operation and Development and
bilateral donors. To halve by 2015 the proportion of
people who suffer from hunger and who live under
conditions of extreme poverty constitutes the most
prominent of the Millennium Development Goals
solemnly proclaimed by the world’s leaders during
the Millennium Summit of September 2000.

@ See, for example, Articles 2(1) and 11 of the |nternational Covenant on Economi ial and Cultural Rights.
© 2005 World Summit Outcome, A/RES/60/1 of 24 October 2005.
© Commission on Legal Empowerment of the Poor, supra note 4.
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In 2005, a practical plan to achieve the Millennium
Development Goals was presented by the Millennium
Project®. In his report “In larger freedom’, the Secretary-
General of the United Nations presented a series of
far-reaching recommendations to Heads of State and
Government on how to reach this ambitious goal,
taking into account the development consensus
agreed on in 2002 at the International Conference on
Financing for Development held in Monterrey,
Mexico, and the World Summit on Sustainable
Development held in 2002 in Johannesburg, South
Africa®. None of these recommendations, addressed
both to developing and developed countries and to
the international community as a whole, has lost any
significance three years later. Now we are more than
half way from 2000 to 2015. But the political will to
take the action necessary for the effective implemen-
tation of the Millennium Development Goals continues
to be lacking in both rich and poor countries, and the
progress in achieving these goals after eight years is
highly disappointing: while the number of people
living in extreme poverty decreased in Asia and overall
between 1990 and 2005, it rose by 100 million in
sub-Saharan Africa; in addition, recent high food
prices may have had the effect of increasing the number
of poor by over 100 million®.

Although the Millennium Development Goals are
formulated as precise time-bound targets that address
many dimensions of poverty and exclusion, including
hunger, lack of education and disease, the international
human rights framework has not yet played a central
role in supporting and influencing development
planning to meet the Goals by 2015. Each Millennium
Development Goal should be interpreted in the context
of human rights and the existing legal obligations of

states to progressively realize rights to food, education
and health among others. Increased efforts should be
made to ensure that the MDG targets and indicators
effectively correspond to economic, social and cultural
rights, that gender equality is mainstreamed and that
marginalized and disadvantaged groups are prioritized.
We must, therefore, transform the goal of eradicating
poverty from a merely voluntary development target
into a legally binding human rights obligation of poor
and rich countries and other actors of the international
community alike. Such an obligation should equally
be incorporated into the national laws of states,
whether as a constitutional right or through ordinary
legislation, in order that courts and other domestic
organs can apply and uphold the international standards
in practice.

4.2 A Human Rights Based Approach
to Poverty Reduction

One way of achieving this aim is by adopting a /um2an
rights based approach to development and poverty
eradication. In 2006, the UN High Commissioner for
Human Rights adopted Principles and Guidelines
for a Human Rights Based Approach to Poverty
Reduction StrategiesG’. These Principles and Guidelines
define poverty from a human rights perspective as
“the denial of a person’s rights to a range of basic
capabilities — such as the capability to be adequately
nourished, to live in good health, and to take part in
decision-making processes and in the social and cultural
life of the community”. The denial of certain human
rights is related to poverty when two conditions are
met. First, the human rights involved must be those
that relate to the capabilities that are considered basic
by a given society. Secondly, inadequate command

over economic resources must play a role in the causal
chain leading to the non-fulfilment of human rights®.
According to the Principles and Guidelines, the most
fundamental way in which empowerment occurs is
through the introduction of the very concept of rights
in the context of poverty reduction policy-making.
Underpinned by universally recognized moral values
and reinforced by legal obligations, international
human rights provide a compelling normative
framework for the formulation and implementation
of poverty reduction strategies. The Principles and
Guidelines propose that human rights principles
should inform both the process of formulating, imple-
menting and monitoring a poverty reduction strategy
as well as the content of such a strategy.

The key components of the Guidelines are: the
identification of the poor and the participation of all;
use of the framework of national and international
human rights as a basis for a poverty reduction strategy;
equality and non-discrimination; monitoring and
accountability of states; and international assistance
and cooperation. The content of a human rights-based
poverty reduction strategy consists in the integration
of specific human rights standards concerning rights
which are particularly relevant to the context of
poverty reduction: the rights to work, to adequate
food and housing, health, education, personal security
and privacy, equal access to justice, and political rights
and freedoms.

@ UN Millennium Project, ‘lnvesting in Development: A Practical Plan to Achieve the Millennium Development

4.3 Access to Justice and the Rule of Law

Another way of empowering the poor to lift themselves
out of poverty is a 7ule of law approach. At the end of
the Cold War, one of the main conclusions that the
Conference on Security and Cooperation in Europe
(CSCE) was able to reach at the Copenhagen Meeting
of the Conference on the Human Dimension of the
CSCE was that human rights are the foundation of
freedom, peace and justice, which in turn forms the
basis of the rule of law and democracy. The rule of
law meant not merely a formal legality which assures
regularity and consistency in the achievement and
enforcement of democratic order, but justice based on
the recognition and full acceptance of the supreme
value of the human personality and guaranteed by
institutions providing a framework for its fullest
exprcssion@. The rule of law approach has since
developed and today informs the international
community’s understanding of empowering the poor.
According to the recently published report of the
Commission on Legal Empowerment of the Poor,
“in the 21* century, legal empowerment of the four
billion excluded is the key to unlocking vital energies
needed to end goverty and build a more stable and
peaceful world®”. The reasons for legal exclusion of
the majority of the world’s population are numerous
and vary from country to country. However, the
Commission identified four major common grounds:
Poor people are denied access to a well-functioning

’ (Earthscan, London, Sterling Va, 2005). @ United Nations

Secretary-General, ‘In larger freedom: towards development, security and human rights for all: Report of the Secretary-General’ of 21 March 2005 on the occasion of the
Follow-up to the outcome of the Millennium Summit, UN Doc, A/59/2008, pp. 55 et seq. @ United Nations Secretary-General, ‘MDG Action Points: Addendu to the background
note by the Secretary-General on Committing to Action: Achieving the Millennium Development Goals’ (New York, 18 September 2008), p. 2. @® OHCHR, ‘Principles and

Guidelines for a Human Rights Approach to Poverty Reduction Strategies' (OHCHR, Geneva, 2006). @ See OHCHR, ‘Human Rights and Poverty Reduction: A Conceptual
Framework’ (United Nations, New York, Geneva, 2004), p. 10. @® Document of the Copenhagen Meetina of the Conference on the Human Dimension of the CSCE
(Copenhagen, 29 June 1990) para 2. @ Commission on Legal Empowerment of the Poor, supra note 4.
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justice system; they lack effective property rights;
they suffer unsafe working conditions because their
employers often operate outside the formal system;
and they are denied economic opportunities because
their property and businesses are not legally recognized.
Consequently, they cannot access credit, investment,
global or local markets.

On the basis of these findings, and having conducted
national consultations in 22 countries around the
world, the Commission developed a comprehensive
agenda for legal empowerment encompassing four
crucial pillars that must be central in national and
international efforts to give the poor protection and
opportunities: access £0 justice and the rule of//zw property
rights, labour rights and business rights®. In practical
terms, the Commission suggests that thc United Nations
Development Programme should take the lead and
work with other UN agencies, such as the World
Bank, the International Labour Organization, the Food
and Agriculture Organization, and UN-HABITAT
(the United Nations Human Settlements Programme),
to develop a coherent multilateral agenda for the legal
empowerment of the poor. This agenda should also
become a core mission for regional organizations,
regional banks, civil society and community-based
organizations, the business community, religious com-
munities and professional associations. Strengthening

democracy is considered essential to legal empowerment of

the poor: no democracy has experienced famine. Similar
to the High Commissioner’s human rights based
approach to poverty reduction strategies, the Com-
mission concludes that “It is time for a renewed anti-
poverty agenda aimed at including the vast majority
of the world’s population in the systems of rights and
obligations that have shown their ability to foster
prosperity over the past 60 years®

4.4 Preventable Poverty

With almost two thirds of the world’s population
living in poverty, the elimination of poverty is clearly
not achievable in the near future. In light of this, an
approach to addressing the actual situation of poverty in
which the majority of the world’s population live is
to work on creating social security safety nets and
to focus on pnzwzmb/f poverty. Preventable poverty
refers to that poverty which could be avoided using
the resources already available to the state. Policies of
preventable poverty have an essential role to play in
protecting against violations of economic, social and
cultural rights. States should scrutinize and review
what can be done to prevent and reduce poverty by
using all available national resources. Moreover, this
is not a responsibility which lies with national govern-
ments alone. The international community should
also accept its responsibility to protect against gross
violations of economic, social and cultural rights and
to manage preventable poverty. The international
community as a whole should have arrangements and

institutions in place to detect and act on situations of

consistent patterns of gross violations of economic, social
and cultural rights.

Asacorollary of this obligation of national governments
and of the international community, those responsible
where parts of the population are suffering from preven-
table poverty must be held to account. Accordingly,
national courts should be vested with the competence to
hear claims from victims of poverty in situations where
the government could have acted to prevent this but
failed to do so. For this to occur, relevant international
human rights obligations must be incorporated into
domestic legal systems, cither at a constitutional level
or through ordinary legislation. ]unsprudencc of
the Constitutional Court of South Africa® and the

Indian Supreme Court® illustrate the role judicial
determinations can play in developing a human rights
based approach to tackling poverty as a violation of
human rights.

4.5 The Global Economy

Whilst historically the connection between international
trade and finance and human rights has not always
been apparent, the impact on poverty and powerlessness
in a globalized world of international trade agreements
and the policies of international financial institutions
can no longer be ignored. The issue is partly one of
policy coberence: the World Commission on the Social
Dimension of Globalization noted that different
international institutions are assigned responsibility
for international finance, development, trade and
social policy, and no adequate coordination mechanism
between these has been createda®. This issue can be
addressed both at the level of the international
institutions, and at a national level, through regular
national reviews of the social implications of economic,
financial and trade policiesa

The incorporation of international human rights
principles into international trade and finance laws
and agreements has the potential both to mitigate
the negative effects of globalization on the poor
and to contribute to the eradication of poverty.
The responsibility to protect human rights in the
context of acceptable trade practices and policies lies

not only with states but also with the international
institutions involved.

4.6 Migration and Urbanization

In a globalized world, and often as a result of the
negative impacts of globalization on the poor, recent
times have witnessed an increase in migration as a
response to poverty. In this regard, there is a responsi-
bility of states to not only seck to eradicate poverty in
all parts of the world, but to mitigate the effects of
poverty through their migration policies. Migration
policies should be adopted and implemented in accordance
with international human rights obligations, including
principles of non-discrimination and due process,
procedural safeguards, and the obligation to ensure
that those at risk of persecution not be returned. As
migration has an impact on all countries, whether as
origin, transit or destination countries, the international
community has a shared responsibility in addressing this
issue. Related to this phenomenon of global migration is
the growing issue of urbanization and the growing
number of slum-dwellers. By 2030, the level of urbani-
zation in the world is anticipated to increase to 59.9%
of the world’s population, 13.2% above the level in
2000%. Rescarch based on current trends shows that
by 2050, parallel to rapid urbanization and the growth
of megacities, the world slum population is expected
to triple from its current level of 1 billion to 3 billion®.
A human rights based approach should also be applied by

states in formulating policies to manage urban problems.

@ Ibid., pp. 38-9. Business rights consist of rights to vend, and to have a workspace and related infrastructure and services.@ Ibid., p. 11. @® See, for example, Government
of Republic of South Africa v Grootboom 2001 (1) SA 46 (CC). & See, for example, Kapila Hingorani v State of Bihar 2003 (6) SCC 1. & World Commission on the Social

Dimension of Globalization,

(ILO, Geneva, February 2004), para 509. @ Ibid., paras 605-6. @ UN-HABITAT, ‘Enhancing

‘A Fair Globalization: Creating Opoortunities for Al
Urban Safety and Security: Global report on human settiements 2007” (Earthscan, London, Sterling Va, 2007), p. 337. @ United Nations Secretary-General, ‘Committing to
action: achieving the Millennium Development Goals, Background note by the Secretary-General’ (New York, 25 July 2008), para 50.
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S. Freedom from Fear:
Enhancing Human Security
by Preventing Violence

S.1. Sources and Manifestations of Violence

Human beings — from early childhood until old age —
have a deeply ingrained desire to be protected against
violence. We only feel secure if we live in a society
where most of the obvious sources of violence,
whether emanating from nature or from our fellow
human beings, are well under control. Somze groups
of human beings are more vulnerable to violence
than others. For example, women and children are
more often victims of domestic violence than men;
the elderly or persons with disabilities are easier targets
of violent crime than others; aliens and persons
belonging to political, ethnic or sexual minorities are
more frequently subjected to police violence than
other citizens; the poor and homeless are more
vulnerable to natural and environmental disasters
than the rich; indigenous communities are particularly
vulnerable to forced evictions in the interest of
business; groups of persons who are discriminated
against on ethnic or religious grounds might more
casily become victims of internal armed conflicts,
ethnic cleansing and genocide than the majority
population; and citizens of weak and fragile states are
more often targets of organized crime, aggression,
international and domestic armed conflicts, occupation
and foreign domination than citizens of powerful
states. From a human rights perspective, comprehensive
anti-discrimination policies, democratic governance
and measures aimed at providing special protection
to vulnerable groups, therefore, significantly contribute
to the prevention of violence and the strengthening
of human security.

Despite being one of the most clearly condemned
forms of violence, violence against children is possibly
one of the most invisible and prevalent forms of
violence®. This violence remains unregistered and
unpunished, sometimes even condoned by society
under the guise of discipline or tradition. The inadequacy
of justice and security systems and the pretexts of
privacy or incontestable adult authority over children
are used to shield perpetrators and keep violence
against children insulated by walls of silence. Violence
against children, in the settings of the home, school,
institutions, workplace and community, takes a variety of
forms and is influenced by a wide range of factors,
from the personal characteristics of the victim and
perpetrator to their social, cultural, and physical
environments. Economic development, social status,
age, sexand gender are among the many factors associated
with the risk of violence. Although the consequences
of violence may vary according to its nature and severity,
the short- and long-term repercussions are very often
grave and damaging.

Some of the sources of violence and threats to human
security, such as natural disasters, armed conflicts,
ordinary crime, state repression, torture, slavery and
domestic violence, have existed for along time. Those
of a more recent nature include genocide, enforced
disappearances and threats emanating from weapons
of mass destruction. But there are also threats to human
security which emerged only or at least increased
dramatically during the age of globalization: transnational
organized crime including trafficking in human beings
and similar slavery-like practices, global terrorism and
human-made disasters, such as those emanating from
nuclear power plants and climatic change. The fight
against major threats to human security, in particular

international and internal armed conflicts, is at the
centre of the traditional security agenda of the United
Nations. Since some of the worst human rights violations
occur during wartime, preventing international and
internal armed conflicts and controlling threats from
nuclear, biological and chemical weapons must also
become part of a comprehensive agenda for human
rights. Other sources of violence, such as state repression,
torture, slavery, genocide, racism, colonialism and
enforced disappearances have traditionally been at the
centre of the struggle for human rights. Most threats
emanating from non-state actors, in particular organized
crime, trafficking, terrorism and domestic violence,
have only recently been recognized as human rights
problems triggering obligations for states and the
international community to protect victims against
such types of violence. Finally, there are threats to
human security which are global in nature and which
can only be combated by global action, such as the
rising sea level caused by global warming and climate
change. Irrespective of the nature of such threats, it is
essential that we combat them preventively, by addressing
the root causes with effective early warning systems and

early action strategies making use of the full range of

instruments available as part of the security, development
and human rights agendas. In the following, we will
focus on some of the major threats to human security
from a human rights perspective.

5.2. Armed Conflicts and Weapons

of Mass Destruction

Since human rights are seriously violated during
armed conflicts, reducing the risk and prevalence of

& See Paulo Sérgio Pinheiro, *
(United Nations, Geneva, 2006).

international and internal tensions and armed
conflicts is essential for preventing human rights
violations. Efforts have been made in recent years to
protect the human rights of vulnerable groups in the
context or aftermath of armed conflict, including the
adoption of the Optional Protocol to the Convention
on the Rights of the Child banning the use of child
soldiers, and of the Guiding Principles on Internal
Displacement. However, human rights principles
equally have a role in conflict prevention, as human
rights abuses themselves constitute some of the root
causes of armed conflict. For example, racism,
nationalism, xenophobia and religious intolerance
often lead to ethnic and religious tensions which can
casily escalate into armed conflicts. Article 20 of the
International Covenant on Civil and Political Rights,
therefore, requires states parties to prohibit by law any
propaganda for war and any advocacy of national,
racial or religious hatred that constitutes incitement
to discrimination, hostility or violence. This important
preventive provision has been subject to criticism and
reservations for unduly interfering with freedom of
expression. This criticism is ill-conceived and has led
to a lack of political will to take carly and effective
criminal action against individuals and groups inciting
to racial or religious violence. Despite the fact that
freedom of expression is an important human right
and a cornerstone of democratic governance, it carries
with it special duties and responsibilities and may be
subject to certain restrictions necessary for the protection
of national security, public order or the rights and
reputation of others. Recent experiences have shown
the need for a better understanding of the principle
of tolerance and the need to demonstrate religious
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sensitivity in relation to this right. The concerns of
the international community expressed at the World
Conference against Racism, Racial Discrimination,
Xenophobia and Related Intolerance in 2001 reflect this
tension, recognizing at the same time the contribution
the exercise of the right to freedom of expression can
make to fighting intolerance and promoting respect
for human dignity, and the use to which such a right
can be put for purposes contrary to respect for human
values, equality, non-discrimination, respect for
others and tolerance®.

In general, experience shows that dezzocratic governance
based on the rule of law, human rights and protection
of minorities is one of the best safeguards against armed
conflict. Democratic governments usually dispose of
effective national capacities to manage conflict without
resorting to violent means of suppressing dissent and
minority movements. Other means of reducing the risk
of armed conflict are combating poverty, exclusion and
discrimination, controlling the sale and possession of
arms and various mediation efforts.

During armed conflicts, whether international or internal,
human rights continue to be applicable alongside inter-
national humanitarian law, unless the respective
government derogates from certain obligations in
accordance with the procedures foreseen in interna-
tional human rights treaties for states of emergency.
It is not correct to hold that human rights law only
applies in times of peace and is simply replaced by
international humanitarian law in times of war.

In post-conflict situations, human rights play an
increasingly important role for establishing sustainable
peace. Peace can only be achieved on the basis of
reconciliation between the different parties to the conflict
and between victims and perpetrators of violence, war
crimes and gross human rights violations. Reconciliation
demands restorative justice, which in turn must be
based on the full recognition of the truth by all parties.
Impunity for the crimes committed during armed
conflict stands in the way of sustainable peace. The widely
held opposite view that accountability for human
rights violations during armed conflicts constitutes an
obstacle to peace negotiations rather than a necessary
clement of peace agreements is short-sighted.

In addition to contributing to dealing with the past
and the right of victims to know the truth about past
human rights violations, human rights and democra-
tization also constitute essential civilian components
of contemporary peace-building operations under the
authority of the United Nations and the respective
regional organizations. It is particularly important for
post-conflict societies to quickly develop, with the
assistance of the international community, effective
democratic structures including free and fair elections
and media freedom as well as a well-functioning system
for the administration of justice, including independent
judges and lawyers, professional law enforcement
agencies and humane prison conditions. In addition,
non-judicial structures for the promotion and implemen-
tation of human rights, such as national human rights
institutions, equal opportunity commissions, ombuds-
institutions and truth and reconciliation commissions,
should be developed in post-conflict socicties.

Finally, weapons of mass destruction (nuclear, biological
and chemical) as well as landmines and cluster bombs
constitute particularly grave threats to human security
duringarmed conflicts. From a human rights perspective,
it is not only the actual use, but also the production,
testing, trade and proliferation of such weapons,
especially in violation of international treaties, which
constitute a grave threat to the rights to life and
physical integrity of many millions of human beings

who might possibly be affected.

5.3 Racism, Genocide, War Crimes, Ethnic
Cleansing and Crimes against Humanity

Genocide, war crimes, ethnic cleansing and crimes
against humanity, which include murder, enslavement,
deportation, arbitrary detention, torture, rape and
other forms of grave sexual violence, enforced disap-
pearance and apartheid if committed as part of a
widespread or systematic attack directed against any
civilian population, constitute the most serious
violations of human rights. Incitement to racial and
religious hatred and discrimination affront human
dignity and frequently fuel the commission of these
most serious human rights violations.

The International Criminal Court and the ad hoc
international criminal tribunals play an important
role in deterring the commission of genocide, crimes
against humanity and war crimes by bringing individual
perpetrators to justice. Moreover, the establishment
of the International Criminal Court as a global insti-
tution independent from national governments is a

major step forward in the enforcement of criminal
justice and the establishment of accountability for
the most serious crimes of concern to the international
community. These courts and tribunals must be given
full political and financial support by the international

community.

In 2005, the United Nations World Summit, on the
basis of a report by the International Commission on
Intervention and State Sovercigntyg, adopted the
concept of the “Responsibility to Protect” with regard
to these crimes. The concept was subsequently
endorsed by both the General Assembly and the
Security Council®. It rests on three pillars: the legal
obligation of states to protect their populations from
these crimes; the commitment of the international
community to assist states in meeting these obligation
by taking early, preventive steps; and the responsibility of
other states to intervene by all appropriate means,
including enforcement measures authorized by the
Security Council under Chapter VII of the UN Charter,
in order to protect populations against these human
rights violations if the respective government is not
able or willing to adequately protect them.

The “Responsibility to Protect” is an important new
task of the Security Council in the field of human
rights, which underscores the fact that gross and
systematic human rights violations are no longer
considered internal state matters. But the Security
Council still has to prove that it lives up to this new
task and responsibility within its current structure
with five permanent members having the right to veto
any enforcement action.

& ‘Report of the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance, 31 August — 8 September 2001’ UN Doc. A/CONF.189/12,
paras 88-92. & International Commission on Intervention and State Sovereignty, ‘The Responsibility to Protect: Report of the International Commission on Intervention and
State Sovereignty’ (International Development Research Centre, Ottawa, 2001). @ A/RES/60/1 of 24 October 2005; S/RES/1674 (2006) of 28 April 2006.
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In addition to the political will required from govern-
ments of UN member states, above all from the five
permanent members of the Security Council, much
still needs to be done to implement fully the concept
of the “Responsibility to Protect”. In particular, #5¢ UN
should enhance its early warning mechanisms by fully
integrating the system’s multiple channels of information
and monitoring, including the human rights treaty bodies,
the special procedures of the Human Rights Council
and its own Universal Periodic Review mechanism.
In addition, the UN should establish military standby
capacities as a first step for a standing rapid deployment
Jforce as an early action mechanism.

5.4 Terrorism and Counter-Terrorism

Global terrovism constitutes one of the most serious
universal threats to human security and the right of
human beings to live in freedom from fear. Terrorist
attacks are intended to cause death or serious bodily
harm to civilians with the purpose of intimidating
a population or compelling a government or an
international organization to do or abstain from
doing any act®, so undermining the international
world order and the rule of law. They violate fundamental
principles of human rights. The victims are usually
human beings who have nothing to do with the political
purpose behind the terrorist attack, yet whose rights
and dignity are inevitably threatened and violated.
The growth in global terrorism is emblematic of the
increase in recent years in human rights violations and
threats to peace and security emanating from non-
state actors: it is typically non-state actors who are
responsible for terrorist attacks.

In fighting terrorism, governments and the international
community have so far primarily addressed the symptoms
rather than the ooz causes of this global phenomenon.
Even though the UN General Assembly in September
2006 adopted a Global Counter-Terrorism Strategy
with a Plan of Action® which calls upon member
states to undertake measures aimed at addressing the
conditions conducive to the spread of terrorism, such as
prolonged unresolved conflicts, poverty, discrimination,
political exclusion and socio-economic marginalization,
as well as lack of good governance, rule of law and
human rights, the international community, in reaction
to the horrible attacks of 11 September 2001, adopted
and still maintains a security-dominated counter-
terrorism strategy which fails to address the real causes of
global terrorism. While the plan of action speaks
about promoting dialogue, tolerance and understanding
among civilizations, cultures, peoples and religions,
promoting a culture of peace, justice and human
development, of ensuring the timely and full realization
of the Millennium Development Goals by eradicating
poverty and promoting sustainable development and
global prosperity for all, this lofty rhetoric is in
contrast with the way states act in practice. None of
the prolonged conflicts in the Middle East has been
resolved by any genuine dialogue based on tolerance
and mutual understanding, and the eradication of
poverty agenda of the Millennium Declaration has in
fact been replaced by an eradication of terrorism
agenda by military, intelligence and similar security-
dominated means.

The same holds true for the role of human rights and
the rule of law in the fight against terrorism. While the
UN Global Counter-Terrorism Strategy recognizes
that “effective counter-terrorism measures and the
protection of human rights are not conflicting goals,

but complementary and mutually reinforcing”, and
though repeated resolutions of the Security Council,
General Assembly, the former Commission on Human
Rights and the present Human Rights Council stressed
that any measure taken to combat terrorism must comply
with state olill'gmiwzx under international human 7‘z'gl}z,\’,
refugee and humanitarian L1, in practice the security-
dominated counter-terrorism strategy seriously
undermines core principles of the international rule
of law and protection of human rights. The rights most
obviously affected by this strategy are the rights to
personal liberty and integrity, to fair trial and equal
access to justice, to privacy and above all the right not
to be subjected to torture and enforced disappearance.
By using the military rhetoric of fighting a “war on
terror’, by keeping suspected terrorists in secret places
of detention and placing them outside the protection
of the rule of law and international human rights,
governments in fact play into the hands of terrorists.
It is high time to fundamentally change this security-
dominated strategy and to take seriously what the
Secretary-General so convincingly expressed in his
report “In larger freedom™®: “Terrorists are accountable
to no one. We, on the other hand, must never lose
sight of our accountability to citizens all around the
world. In our struggle against terrorism, we must never
compromise human rights. When we do so we facilitate
achievement of one of the terrorist s objectives. By ceding
the moral high ground we provoke tension, hatred
and mistrust of Governments among precisely those
parts of the population where terrorists find recruits.”

5.5 Organized Crime and Human Trafficking

With the dramatic increase of ransnational organized
crime in the age of globalization, the links between
the crime prevention and criminal justice programme
and the human rights programme of the United Nations
intensified. Typical examples of gross violations of
human rights and human dignity by transnational
criminal groups which need to be addressed globally
from both a criminal justice and a human rights
perspective are the illegal smuggling of refugees and
migrant workers, as well as 77a/ficking in human beings,
in particular women and children, for the purposes of
sexual exploitation, forced prostitution, child labour,
bonded labour, servitude, forced domestic work, child
pornography, the removal of organs and similar slavery-
like practices. Trafficking in human beings is one of
the most widespread phenomena of transnational
organized crime which constitutes a direct attack on
the core of human dignity of powerless victims, above
all poor women and children in search of a better life
abroad as a means of lifting themselves out of poverty.

In 2000, the United Nations adopted the Prozocol
to Prevent, Suppress and Punish Trafficking in Persons,

especially Women and Children, supplementing
the United Nations Convention against Transnational
Organized Crime, which combines the criminal justice
approach directed against perpetrators with the human
rights approach of protecting and assisting victims of
trafficking. The main human rights concern and desire
of victims of trafficking, namely to feel secure and be

& See UN Doc. A/59/2005 of 21 March 2005, supra note 11, para 91. So far, the international community has failed to adopt a universally agreed definition of terrorism.
& A/RES/60/288 of 20 September 2006. This strategy is based on the report of the Secretary General of 2 May 2006 entitled ‘Uniting against Terrorism: Recommendations
for a Global Counter-Terrorism Strategy’, UN Doc. A/60/825 of 27 April 2006. @ See, for example, S/RES/1456(2003) of 20 January 2003, A/RES/59/191 of 10 March 2005,
60/158 of 28 February 2006, 61/171 of 1 March 2007 and HRC Res. 7/7 of 27 March 2008. € UN Doc. A/59/2005 of 21 March 2005, supra note 11, para 94.
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enabled to live without fear or want, is, however, not
adequately addressed. Although the Protocol rightly
recognizes that poverty, underdevelopment and lack
of equal opportunity constitute the main factors that
make persons, especially women and children, vulnerable
to trafﬁcking‘:’, it nevertheless places the focus of
inter-country cooperation on the return of the victims
to their country of origin. Further, receiving states
shall only “in appropriate cases” consider permitting
victims to remain on their territory, “temporarily or
permanently”®, and return shall only “preferably” be
voluntary@. Notwithstanding that these two provisions
form part of chapter Il entitled “Protection of Victims
of Trafficking in Persons’, they do not in fact provide
protection to the victims but rather protect the interests
of the receiving states to expel the victims. For the
victims, return means going back to the conditions of
poverty and desperation from which they were trying
to escape. In addition, return includes the risk of reprisals
from those who originally recruited them. As long as
the victims have reason to fear forced deportation,
they will mistrust the authorities, they will not fully
cooperate with the police and the prosecutors in order
to find and punish the traffickers, and they will not be
able to enjoy any means of protection offered, including
medical, psychological and material assistance.

Trafficking in persons is exacerbated by the gap
between rich and poor countries and by the policies
of rich states secking to combat voluntary migration
from poor countries. By closing their borders to migrants,
rich countries open the doors to the horrible criminal
practices of traffickers, who make business by exploiting
the vulnerability of the poor. In the long run, a policy
of granting proven victims of trafficking permanent
residence, assistance and legal employment in the
receiving states together with new migration policies,
improved international cooperation and prevention

efforts in countries of origin could succeed in effectively
combating traffickingand thus servingboth the interests
of criminal justice and of human rights. Since trafficking
in human beings is the most widespread practice of
modern slavery which directly attacks the dignity
of the victims, governments and the international
community are urged to shiff their focus from an anti-
migration to an anti-trafficking policy by fully applying
a human rights based approach and effectively
protecting the victims of trafficking.

Identifyingand addressing the root causes of trafficking
through a po/icy of prevention would ultimately be the
most effective means of managing this human rights
challenge. Vulnerability to trafficking is increased by:
economic factors including poverty, unemployment and
indebtedness; social and cultural factors including
violence against women, gender discrimination and other
forms of discrimination in both countries of origin
and destination; /egz/ factors such as inadequate legislation
and public sector corruption; and inzernational factors
such as, on the one hand, the increased feminization
of labour migration, and, on the other hand, increasingly
restrictive immigration policies in destination countries,
combined with demands for cheap, unprotected and
exploitable migrant labour services®.

5.6 Inhuman Prison Conditions,
Arbitrary Detention, Torture and Enforced
Disappearance

The right to personal liberty is one of the oldest human
rights and corresponds to a fundamental desire of
human beings, since being detained severely restricts
free will and autonomy. That is why many human beings,
above all indigenous peoples, regard deprivation of
personal liberty as an attack on their dignity. Never-

theless, deprivation of liberty is lawful under international
law for a variety of purposes such as imprisonment of
an offender after conviction by a competent court,
pre-trial detention of persons suspected of having
committed an offence, detention of aliens for the
purpose of securing their deportation or quarantining
of persons to prevent the spread of infectious discases.
In all these cases, the fundamental right to personal
liberty needs to be balanced against legitimate state
interests in terms of the necessity and appropriateness
of such measures. Detention should only be permitted
ifno less intrusive measure serves the purpose of achieving
the particular legitimate goal, should be subject to judicial
control and should be for no longer than absolutely
necessary. Nevertheless, millions of human beings in
a great variety of countries around the world are
victims of arbitrary detention for various reasons. They
may be prisoners of conscience, i.e. individuals who are
punished for non-violent expression of political ideas
and targets of political persecution by governments,
often based on discriminatory grounds.

Most of the victims of arbitrary detention are, however,
human beings who spend many years behind bars for
the simple reason that the administration of justice in
their countries is not functioning. They are arrested by
police officers without sufficient reasons, held in police
custody for excessive periods, often subjected to torture
for the purpose of extracting a confession, and charged
by corrupt prosecutors solely on the basis of their
statements made during police interrogation. Many
are held for many years in pre-trial detention because

judges are not independent, and because criminal
trials proceed with long delays. They are treated by
the police, prosecutors, judges and detention officials
as criminals in flagrant violation of the right of accused
persons to be presumed innocent until convicted by
a competent, impartial and independent court. It is
routine practice that judges finally sentence them to
prison for exactly the period of time they have already
spent in police custody and pre-trial detention. Poor
peaple are much more vulnerable to arbitrary detention
than rich people, since they lack the means to afford
a lawyer, to initiate habeas corpus proceedings, to
bribe corrupt police officers, prosecutors, judges or
prison personnel. In addition, they are subjected to
the most inhuman prison conditions since adequate
food, medicine and proper hygienic facilities are often
only affordable for those who pay or who are provided
with those services by their families.

There are over 9 million detainees and prisoners
worldwide, whether arbitrarily detained or not?.
A large proportion of these are kept in conditions
which amount to inhuman or degrading treatment
and which are in violation of various civil, political,
economic, social or cultural rights. In many countries of
the world, not only in the South, prisons are constantly
overcrowded, filthy, infected with tuberculosis and
other highly contagious diseases and lack the minimum
facilities necessary to satisfy a dignified existence.
Inter-prisoner hierarchy and violence are common
features of many prisons, and prison directors in fact
often delegate their responsibility to protect detainees

&® A/RES/55/25 of 8 January 2001, Article 9(4). € Ibid., Article 7. € Ibid., Article 8(3). @ European Commission, ‘Report of the Experts Group on Trafficking in Human Beings’
(Brussels, 22 December 2004), p. 142. & International Centre for Prison Studies, ‘World Prison Population List' (London, 7th Ed., 2007).
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against discrimination, exploitation and violence to
privileged detainees. It is not surprising that vulnerable
groups, such as juveniles, persons with disabilities,
gays and lesbians, aliens or members of ethnic and
religious minorities suffer most under these appalling
conditions. One of the major human rights challenges
we face is to improve prison conditions, through national
action and with international cooperation, such that
detainees can live in dignity.

In many states, detainees are subject to excessive
periods of solitary confinement, for preventive and
investigative purposes, as disciplinary punishment or
as an aggravating condition for persons sentenced to
death, life or long-term imprisonment despite the fact
that long periods of solitary confinement have serious
consequences for the mental health of most detainees.
In addition, governments resort to the practice of
incommaunicado detention and, particularly in cases of
political prisoners, of enforced disappearance. Any act
of enforced disappearance, i.e. deprivation of personal
liberty followed by refusal to acknowledge the
deprivation of liberty or by concealment of the fate
or whereabouts of the disappeared person, is a serious
attack on human digpnity, as it places the victims in a
powertless position outside the protection of the law
and makes them particularly vulnerable to torture,
arbitrary killings or similar grave abuses.

Tortureis one of the most serious human rights violations
and, like slavery and enforced disappearance, constitutes
a direct attack on the core of human dignity. Never-
theless, it is practiced in many countries of the world,
both against political prisoners and in the course of
the normal criminal justice system. It constitutes the
most serious form of ill-treatment and can be defined
as intentionally inﬂicting severe pain or suﬁ%ring on
a powerless person, usually a detainee, for such purposes

as extracting a confession or other information, or as
punishment, intimidation or discrimination. The
prohibition of torture or other cruel, inhuman or
degrading treatment or punishment is one of the few
absolute and non-derogable rights, even under
exceptional circumstances, such as a state or threat of
war, internal political instability, terrorism or any
other public emergency. Although torture has been
practiced on an alarming scale in a great many countries,
governments and the responsible officials usually deny
such practices and try to obstruct any meaningful
investigations. Since torture is usually practiced
behind closed doors without any independent witnesses,
it is very difficult for the victims to prove such practice.
Rather than investigating allegations of torture, officials
in many countries resort to the habit of blaming the
victims for making false allegations.

For the first time in many years, the absoluze prohibition
of torture and other cruel, inhuman or degrading treatment
or punishment under international law has been challenged
by governments, including those of highly democratic
states, in the context of the fighz against terrorism after
the terrorist attacks of 11 September 2001. On the basis
of the “ticking bomb” or similar scenarios, the right
of suspected terrorists to personal integrity, humanity
and dignity is balanced against national security
interests. In order to extract intelligence information
on terrorist activities and networks, suspected terrorists
are put outside the protection of the law by being
detained in special detention centres, often outside
the territory of the detaining states, for unlimited
periods of time without any criminal charges, by
subjecting them to harsh interrogation methods often
amounting to torture and by sending them by means
of so-called “rendition flights” to countries known for
their practice of torture.

The human rights not to be subjected to arbitrary
detention, torture and enforced disappearance and
the minimum standards for the treatment of detainees
are well defined in international human rights treaty
law and the humanitarian law of armed conflict.
If practiced in a widespread or systematic manner,
imprisonment or other severe deprivation of physical
liberty in violation of fundamental rules of international
law, torture and enforced disappearance also constitute
crimes against humanity®. In addition to the respective
provisions of the International Covenant on Civil and
Political RightsQ, the United Nations adopted special
treaties on torture and enforced disappearances. The
Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment of 1984 and
the International Convention for the Protection of
All Persons from Enforced Disappearance of 2006
contain various obligations for states parties to prevent
torture and enforced disappearance, to criminalize
both these practices under domestic law and bring the
perpetrators to justice under various types of jurisdiction,
including universal jurisdiction, and to provide victims
with the right to a remedy and adequate reparation.
In addition, various soft law instruments provide
important minimum standards relating to the rights
to personal liberty and treatment of detainees®.
Finally, the Optional Protocol to the Convention
against Torture of 2002 requires states parties to establish

national preventive mechanisms, i.e. independent
domestic bodies entrusted with the task of carrying out
unannounced visits to all places of detention and
speaking in private with any detainee.

If these obligations were taken seriously by governments
and properly implemented, the practices of arbitrary
detention, torture and enforced disappearance could
casily be eradicated. Since these practices constitute
direct attacks on human dignity and particularly
serious crimes and human rights violations, their
eradication must receive top priority in the years
ahead. As long as governments and non-state actors
continue to resort to these horrendous practices,
human beings under their jurisdiction cannot enjoy
freedom from fear.

The international community as a whole has a
responsibility to ensure that there exists no safe haven

for perpetrators of such practices and for those under

whose military or political responsibility such practices
are tolerated.

B See, for example, Article 7 of the Bome Statute of the International Criminal Court. €9 Articles 7, 9 and 10 of the International Covenant on Civil and Political Rights
@ Such as the Standard Minimum Rules for the Treatment of Prisoners, ECOSOC Res. 663 C (XXIV) of 31 July 1957 and 2076 (LXIl) of 13 May 1977; the Basic Principles for
the Treatment of Prisoners, A/BES/45/111 14 December 1990; the Code of Conduct for Law Enforcement Officials, A/RES/34/169 of 17 December 1979; the Body of Principles
for the Protection of All Persons under Any Form of Detention or Imprisonment, A/RES/43/173 of 9 December 1988; the Manual on the Effective Investigation and Documen-
tation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Istanbul Protocol) (OHCHR, Geneva, 2001); the Principles on the Effective Investigation and
Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, A/RES/55/89 of 22 February 2001; the United Nations Rules for the Protection of
Juveniles Deprived of their Liberty, A/RES/45/113 of 14 December 1990; and the Principles of Medical Ethics relevant to the Role of Health Personnel, particularly Physicians,
in the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, A/RES/37/194 of 18 December 1982.
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6. Climate Change: A Global
Challenge to Security, Development,
Human Rights and Human Dignity
in the 21* Century

At the beginning of the new millennium, scientists
were still discussing whether or not climate change
was taking place, and whether or not it was human-
induced. Politicians used this climate change skepticism
as an excuse for not taking action. Today, this debate
is over. The fourth assessment review of the Interna-
tional Panel on Climate Change has established an
overwhelming scientific consensus that climate change
is both real and human-made®.

Since the advent of the industrial era in the 19 century,
world temperatures have increased by around 0.7°C®.
There is overwhelming scientific evidence linking
global warming to increases in the concentration of
greenhouse gases in the Earth’s atmosphere. Beyond
a threshold of 2°C the risk of irreversible ecological
catastrophes leading to unimaginable human suffering
will increase sharply. But reversing the effects of climate
change is along-term endeavour. Once emitted, carbon
dioxide and other greenhouse gases stay in the atmos-
phere for a long time. People living at the start of the
22" century will have to live with the consequences of
our emissions, just as we are living with the consequences
of emissions from the time of the industrial revolution®.
The situation is urgent: at least from 2020, total global
emissions will need to fall dramatically until 2050 if
we wish to avoid the dangerous climate change threshold
of 2°C global warming. Achieving this target will
require immediate action and unparalleled international
cooperation. So far, the world lacks a clear, credible
and long-term multilateral framework that charts a

course for avoiding dangerous climate change. With
the expiry of the current commitment period of the
Kyoto Protocol in 2012, the international community
has an opportunity to put that framework in place.

Environmental degradation and climate change are
widely seen to be one of many challenges to human
development and, therefore, part of the development
agenda® . But the recent increase in environmental
disasters, which are at least partly caused by climate
change, such as floods, droughts, hurricanes and food
crises, brought to light that climate change is as much
a challenge to human security as it is to human deve-
lopment. For poor people living in ecologically-
sensitive areas - including low-lying and other small
island states, low-lying coastal zones, arid and semi-arid
zones, Arctic regions, countries with fragile mountainous
ecosystems and areas liable to floods, drought and
desertification - the increased risk of environmental
disasters poses a major threat to both their aspirations
to live in freedom from want and freedom from fear.

Since the anthropogenic causes of climate change are
no longer disputed, this major challenge to humanity
is also slowly entering the human rights discourse®.
There are several reasons why climate change urgently
needs to be addressed using a human rights based
approach. First of all, climate change causes violations
of various human rights, including the rights to food,
water, shelter, property, health and life. Secondly,
climate change raises major concerns about equality and
global social justice. While rich industrialized countries
and their people are primarily responsible for climate
change, it is the poor communities who suffer most
from its effects: poor slum dwellers in low-lying coastal
zones, subsistence farmers in arid regions, indigenous
communities, people who were displaced because of

environmental disasters and who seek protection as
environmental refugees and those migrating to escape
the negative consequences of climate change. Finally,
climate change is a global problem that requires a global
solution. International human rights provide a convincing
normative framework based on universally accepted
values, with legally binding rights of human beings,
corresponding obligations of duty-bearers, and
mechanisms for accountability and redress. As the
United Nations’ Human Development Report
2007/2008 rightly stresses, allowing the tragedy of
climate change to evolve would be a political failure
that merits the description of an “outrage to the
conscience of mankind”@.

A human rights based approach to climate change will
sharpen the focus on the human rights effects of both
mitigation and adaptation policies®. Mitigation policies
will necessarily have to reduce dependence on fossil
fuels. Industrialized countries have started, for example,
comprehensive biofuel substitution programmes, i.c.
the conversion of crops for use as fuel rather than
food. The effect has been to encourage farmers in rich
and in poor countries to switch from food to biofuel
production. Since biomass productivity is highest in
tropical environments and the production costs of

biofuels, notably ethanol, are lower in poor countries,
this policy has led to considerable changes in the
agriculture of these countries with notable negative
effects on food security, as became evident during the
recent food crisis®. A human rights based approach
would help to assess the effects of these policies on
food security, in particular in poor countries.

Adapration policies refer to actions taken to adjust lives
and livelihoods to the new conditions brought about
by global warming and climate change. It is obvious
that rich countries, such as the Netherlands, are in a
better position to protect their population from rising
sea levels than small island states in the Pacific. So far,
climate change adaptation has been treated as a
peripheral concern, and the additional funds promised
by rich to poor countries in the United Nations
Framework Convention on Climate Change have
been made available only to a very limited extent. As
the United Nations Human Development Report has
rightly, though somewhat sardonically, observed, “the
world’s poor cannot be left to sink or swim with their
own resources while rich countries protect their
citizens behind climate-defence fortifications. Social
justice and respect of human rights demand stronger
international commitment on adaptation®.”

@ See Intergovernmental Panel on Climate Change, Susan Solomon et al (Eds.), ‘Climate Change 2007: The Physical Science Basis', Contribution of Working Group | to the
Fourth Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge University Press, Cambridge, New York, 2007). € For the following, see ibid and
UNDP, ‘Human Development Report 2007/2008: Fighting climate change: Human solidarity in a divided world’ (Palgrave Macmillan, New York, 2007). @® To have a 50:50
chance of limiting temperature increase to 2°C above preindustrial level will require stabilization of greenhouse gases at concentrations around 450 parts per million (ppm) of
carbon dioxide equivalent, compared to current concentrations of 380 ppm and preindustrial concentrations of less than 280 ppm. See UNDP’s ‘Human Development Report
2007/2008’, supra note 42, pp. 1-18. @ See, for example, UNDP’s ‘Human Development Report 2007/2008', supra note 42. @ See, for example, International Council on

Human Rights Policy, *

ide’ (International Council on Human Rights Policy, Geneva, 2008). See also Rgs. 7/23 of the UN Human

Rights Council of 28 March 2008, entitled ‘Human rights and climate change’, which requests the High Commissioner for Human Rights to conduct a detailed study of the
relationship between climate change and human rights. @ UNDP, ‘Human Development Report 2007/2008', supra note 42, p.10. @ See, for example, International Council
on Human Rights Policy, supra note 45, p. 17 et seq. @ The first special session of the Human Rights Council on a thematic issue was held in May 2008 in reaction to the
world food crisis: see HRC Res. S-7/1 of 22 May 2008. € UNDP, ‘Human Development Report 2007/2008", supra note 42, p.13.
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Much more research needs to be done on the effects of

climate change and the various mitigation and adaptation
policies on the enjoyment of human rights, above all by
vulnerable people in poor countries. While rich countries
continue to reject the right to development and, in
particular, any legal claims of poor people and poor
countries against the industrialized world to provide
development cooperation, this lack of global respon-
sibility can no longer be sustained in the light of the
dramatic present and future effects of climate change
on the right of poor people to have access to food,
water, housing, health, life and other human rights.
It is evident that climate change has been caused
primarily by rich countries, while poor people suffer
most from its negative human rights consequences. It
is, therefore, not just a question of ethics and global
justice, but an obligation of rich countries deriving
from international human rights to share the major
burden of mitigating the causes of climate change and
of assisting poor countries in their efforts to adapt to the
negative conditions brought about by climate change.

The human rights effects of climate change reveal the
urgent need to move from traditional human rights
law with states as the primary duty-bearers to a global
human rights regime with many other duty-bearers,
including international organizations, the corporate
sector and global civil society. Climate change is a
major threat to our common global society in the 21*
century, and shared responsibility of all has been
characterized above as the human rights approach of
the 21% century. But climate change is not only a threat,

it also constitutes a major challenge and a window of

opportunity for rich and poor countries alike ro set aside
their disputes about human rights, development and

security policies and to join their forces in a truly global
spirit to protect our planet and humanity against global
warming and climate change by effective preventive,
mizz'gazlng(md reactive measures in line with universal
human rights, above all those concerning the human
rights and dignity of the poor.

7. Addressing the Implementation
Gap: Towards a Global Culture of
Human Rights

7.1. From Standard Setting and Monitoring
to Implementation, Protection, Enforcement
and Prevention

During the second half of the 20* century, much progress
has been made in promoting the idea of human rights,
in developing a universal normative framework with
legally binding rights of human beings and corresponding
obligations of states, and in creating effective monitoring
bodies and procedures able to assess the actual state
of human rights implementation in all countries of
our globe. It is exactly our improved monitoring
capacity exercised jointly by inter-governmental bodies,
independent human rights expert bodies, non-
governmental organizations, the media, the academic
community and other civil society actors which
enables us to realize how large is the gap between legal
commitments and the factual situation on the ground.

The big challenge of the 217 century is to close or at least
significantly narrow this implementation gap which
clearly undermines the validity and legitimacy of the
legally binding universal human rights framework.

We urgently have to move from standard setting and
monitoring to genuine protection, implfmmmlion and
enforcement of human rights and to the effective prevention
of human rights violations. At the same time we are in
the process of moving from the traditional model of
exclusive state responsibility to the 21* century
approach of shared responsibility. If human beings are
denied enjoyment of the rights to food, housing,
property, education, privacy, health, justice, physical
integrity or life because of poverty or the effects of
climate changg, it would be futile and unfair to hold
only the state in which they live accountable. Their
being displaced from their traditional lands, property
and home might have been caused by business practices
of transnational corporations, by the rising sea levels
due to global warming or by ethnic cleansing policies
of rebel groups. Although implementation of inter-
national human rights standards remains primarily a
task and responsibility of national governments, we must
address the implementation gap with remedies that
are applicable to all duty-bearers.

In principle, implementation efforts take place at the
domestic, regional and international levels by courts,
non-judicial expert bodies and political bodies.
Courts are important for dealing with individual
complaints against the respective duty-bearers and for
providing victims with adequate reparation. At the
domestic level, only very few specialized human rights
courts exist. However, in various countries specializcd
courts or panels with special powers, or even government
administrative bodies have been created to deal with
claims of discrimination, or pertaining to asylum,
immigration and employment. Such bodies address
claims concerning denial of equal employment
opportunities, voting rights, civil rights and denial of

cqual protection. Human rights litigation usually
takes place before ordinary courts or, as far as they
exist, before constitutional courts. But for many victims,
judicial protection is difficult to access, and even in
successful cases of human rights litigation, victims are not
provided with adequate reparation for harm suffered.
It is therefore important that states should establish
effective specialized bodies with judicial powers in
matters important for the realization of civil and eco-
nomic rights. At the regional level, there are human
rights courts in the Council of Europe, the Organization
of American States and recently also in the African
Union. However, apart from the European Court of
Human Rights, access to these courts is very difficult.
Individuals have no direct access to the Inter-American
Court of Human Rights and currently hardly any
access to the African Court on Human and Peoples’
Rights. In addition, these Courts primarily deal with
civil and political rights, have only limited powers to
provide adequate reparation and cannot be addressed
with complaints against non-state actors. Human rights
litigation at the UN level takes place before a number
of quasi-judicial treaty monitoring bodies with no
power to hand down legally binding judgments and
to award reparation to victims.

Judicial protection and enforcement constitutes,
however, only one method of inducing states and
other duty-bearers to implement their international
human rights obligations. It is always reactive and
only attempts at providing some reparation for harm
which has already been suffered by the victims. In the
final analysis, the ultimate goal must be prevention.
In order to achieve this noble goal, a broad variety of
implementation measures are required, which are of
a non-judicial nature and should be taken primarily




at the domestic level with the proper assistance of
regional and international bodies. The central bodies
for non-judicial implementation are national human
rights institutions with broad powers, including reaching
out to non-state duty-bearers, which ought to be
established in every state. At the regional level, a broad
variety of non-judicial bodies with the task of promoting
human rights have been established by different
regional organizations. The Inter-American Commission
of Human Rights and the African Commission of
Human and Peoples’ Rights are good examples of
regional bodies with a broad mandate of awareness-
raising and other promotional activities concerning
all human rights. In Europe, the Council of Europe
Commissioner for Human Rights and the recently
established Fundamental Rights Agency of the European
Union play a similar role. More specialized bodies are
the OSCE High Commissioner on National Minorities,
the European Commission against Racism and
Intolerance and the European Network of Ombuds-
persons for Children. At the universal level, the most
important non-judicial institution for the promotion
of human rights is the UN High Commissioner for
Human Rights. In addition, various treaty monitoring
bodies, with the task of examining state reports under
various treaties as well as country-specific and thematic
special procedures of the Human Rights Council,
contribute to fact finding, monitoring, awareness-raising
and promotion of human rights.

Finally, effective human rights implementation demands
aclear division of labour between courts, non-judicial
bodies and political bodies with the necessary enfor-
cement powers. At the domestic level, parliaments
and governments, includinglaw enforcement organs,
are the political bodies with the primary responsibility

for ensuring that international human rights obligations
are implemented and enforced. At the regional level,
political bodies such as the Committee of Ministers
of the Council of Europe, the General Assembly of
the Organization of American States, the Assembly
of Heads of State and Government of the African
Union, the Ministerial Council and Summit of the
OSCE, the ASEAN Summit and the Council of the
League of Arab States are responsible for ensuring
that the respective decisions and recommendations
of judicial, quasi-judicial and non-judicial expert
bodies are implemented in practice. At the universal
level, this responsibility is entrusted to the Human
Rights Council, but the General Assembly and the
Security Council have also taken up certain human
rights implementation and enforcement functions.

7.2. Non-Judicial Human Rights
Implementation Bodies®

Proactive and preventive human rights implementation
means taking or facilitating action aimed at creating
general conditions conducive to the respect, protection
and fulfilment of human rights. Effective implementation
of all international human rights obligations is a huge,
demanding and complex task which requires political
will and strategic planning at the local, national, regional
and global level. While the political will must come from
governments, international organizations, transnational
corporations and other powerful actors, the precise
development of Human Rights Action Plans and
the supervision of their implementation requires the
widest possible input from civil society, including
independent experts.

That governments need to be assisted and supervised
in their function of implementing human rights at the
local, national, regional and global level by independent
non-judicial human rights implementation bodies has
increasingly been recognized by the international
community. In 1993, the General Assembly, by adopting
the Paris Principles, called upon all states to establish,
by constitutional or ordinary legislation, independent
and pluralistic national human rights institutions with
as broad a mandate as possible aimed at preventing
and combating human rights violations and ensuring
the domestic implementation of international human
rights obligations®. In recent years, international treaties
have been adopted which require states parties to
establish special independent domestic monitoring
and implementation bodies, such as national preventive
mechanisms under the Optional Protocol to the
Convention against Torture entrusted with the task of
carrying out preventive visits to all places of detention,
and special independent mechanisms to promote,
protect and monitor the domestic implementation of the
Convention on the Rights of Persons with Disabilities.

Although more than 100 governments in all regions
of the world responded favourably to the call of the
General Assembly to set up national human rights
commissions or similar non-judicial mechanisms,
only approximately half of these institutions were
accredited by the International Coordinating Committee
as having fulfilled all the criteria of the Paris Principles®.
Often, these institutions lack independence or some

of the key competences of a national human rights
institution. Only a handful of countries have adopted
a National Human Rights Action Plan. Much more
needs to be done in order to effectively address the
implementation gap at the local and national level.
It is high time that all states establish truly independent
and well-resourced national human rights institutions
and adopt a comprehensive National Human Rights
Action Plan with clear goals, priorities, time-bound
targets, indicators and benchmarks. These action
plans should be oriented at the various obligations
under the respective international human rights treaties
and establish their goals on the basis of a thorough
and independent analysis of the overall situation of
human rights in the country concerned. After adoption,
national human rights institutions should be fully
involved in facilitating and monitoring the implemen-
tation of the goals, targets and benchmarks established
in the action plans. They may be assisted in this task
by the international community.

Rather than increasing the number of non-judicial
human rights bodies at the regional and universal
level, it is imperative that the implementation of
international human rights standards is strengthened
by the creation and development of truly independent
and effective national institutions for the protection
of human rights and by assistance provided to these
institutions. The implementation of international
human rights obligations in the state depends to a
large extent on the effectiveness of the state’s national
protection systems — the institutional arrangements

& For national judicial bodies, see para 66 supra. @ A/RES/48/134 of 20 December 1993
@ See International Coordinating Committee, Chart of the Status of National Institutions,
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that function under the national constitutional and
legal order to ensure that human rights are protected.
In the absence of effective and accountable institutions,
including the police, courts, prisons, national human
rights institutes and commissions, human rights cannot
be realized. Such institutions are frequently overbur-
dened, under-resourced or inefficient. The UN High
Commissioner for Human Rights, international develo-
pment agencies and the bilateral donor community
should define assistance to well-functioning national
human rights institutions as a priority of their technical
cooperation activities. 4 Global Fund for National
Human Rights Protection Systems should be established
which supports and strengthens human rights imple-
mentation, notonly by national human rights institutions,
but by all of these relevant national institutions. This
Fund would constitute z 25z century, multi-stakeholder
approach to strengthening national capacities to make
human rights a reality for all. In light of our shared
responsibility to protect against attacks on dignity,
funding could come from a range of actors including
governments, the private sector and civil society, as
has occurred in the context of initiatives to combat
inequalities in global health.

In order to fulfil the 21* century approach of shared
responsibility, it is not enough that only national
governments address the implementation gap. In the
context of their corporate responsibility policies,
transnational corporations and other powerful business
enterprises should adopt action plans with clear targets
and benchmarks relating to the fulfilment of their
human rights responsibilities. National human rights
institutions should play an active role in encouraging
and facilitating a human rights based approach to
corporate responsibility. Regional and global inter-

governmental organizations also need a clear vision
of how to address the implementation gap. The present
Agenda for Human Rights aims at providing the United
Nations with guidance in this respect.

7.3. The Need for a World Court of Human Rights

The idea of a World Court of Human Rights is not new.
As carly as 1947, the Australian Government strongly
argued for the establishment of an International
Court of Human Rights. In 1946, the Commission
on Human Rights established three working groups
to draft a Declaration of Human Rights, a binding
Convention and measures of implementation. For lack
of consensus, only the Declaration Group succeeded
in agreeing within a relatively short period of time on
the text of the Universal Declaration of Human Rights
which was adopted by the General Assembly on 10
December 1948. The drafting of a binding Convention
was soon submerged into the ideological debates of
the Cold War, which finally led to the adoption of two
International Covenants with weak implementation
measures in 1966. Further reaching structural proposals,
such as the Australian initiative of an International
Court of Human Rights, the Uruguayan idea of
a High Commissioner for Human Rights or the
establishment of an International Penal Tribunal as
envisaged in Article VI of the Genocide Convention
of 1948 had no chance of realization during the Cold
War. But soon after the fall of the Berlin Wall, these
ideas were revitalized. The need for a High Commis-
sioner for Human Rights was agreed upon during the
Vienna World Conference on Human Rights in 1993
and established soon thereafter by resolution of the
General Assembly. The International Criminal Court

was created by the Rome Statute of 1998 after two ad
hoc criminal tribunals for the former Yugoslavia and
Rwanda had been set up by the Security Council in
1993 and 1994, respectively. Only the World Court
of Human Rights s still considered by many as a utopian
idea notwithstanding the fact that regional human
rights courts have been established in Europe, the
Americas and Africa.

The proposition that where there is no remedy there
is no right was one justification for the early proposal
for an International Court of Human Rights and is a
notion found in most legal systems. This idea was later
confirmed by the General Assembly when it adopted
in 2005 the Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law
and Serious Violations of International Humanitarian
Law®. The term “human rights” with its corresponding
obligations of duty-bearers implies accountability, i.e.
the rights-holders should have the legal possibility in
case of an alleged violation of such obligation to hold
the duty-bearer accountable before an independent
national, regional or international court. If the court
finds a violation, it must have the power to order
adequate reparation, including restitution, rehabilitation,
compensation, satisfaction and guarantees of non-
repetition. This is the general legal approach to civil
wrongs. Why should it be different for violations of
human rights? Needless to say, binding judgments of
human rights courts need to be enforced by the competent
law enforcement agencies.

Like the International Criminal Court, the World Court
of Human Rights could be a permanent courr with
professional full time judges to be established by a multila-
teral treaty under the auspices of the United Nations®.
It should be competent ro decide in a final and binding
manner on any complaints brought by individuals,
groups or legal entities alleging a violation of any human
right found in an international human rights treaty
binding on the duty-bearer. Such complaints could be
lodged against states which have ratified the Statute
of the Court and the respective human rights treaty.
Taking into account the global responsibilities of
inter-governmental organizations, such as the United
Nations and its specialized agencies, the World Bank
and NATO, such organizations should also be subject
to the jurisdiction of the Court. The Court should
also have jurisdiction over transnational corporations
and other business enterprises, faith-based organizations
and any other legal entities which have their seat or
operate in the territory of a state party.

Individual complaints should only be admissible after
exhaustion of all available domestic remedies. In order to
avoid flooding of the court with thousands of complaints,
as has happened with the European Court of Human
Rights, states could be encouraged to establish or design
domestic human rights courts competent to directly
apply all human rights treaties subject to the jurisdiction
of the World Court for the state concerned. If domestic
remedies do not provide satisfactory relief to the victim,
he or she should have the right to submit a complaint
to an international human rights court, either at the
regional or global level. It is up to the victim to choose
which international remedy seems to be the most

@ FA/RES/60/147 of 21 March 2006.
& Manfred Nowak, ‘The Need for a World Court of Human Rights’ (2007) 7(1) Human Rights Law Review 251 at 255-6.
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effective, but the cumulative use of international
remedies should be excluded. No appeal from a regional
human rights court should, therefore, be admissible.
It would, however, be desirable if regional human
rights courts were entrusted with similar broad
powers, including the power to order appropriate
reparation for harm suffered.

We consider the establishment of a World Court of
Human Rights a major goal in the human rights
agenda in the coming period and call for a more
detailed study by an expert group to be commissioned
by the Secretary-General of the United Nations on ways
of advancing towards the establishment of a World
Court of Human Rights.

8. Conclusions and Recommendations

8.1 Achievements, Problems and Challenges:
Human Rights in Crisis

Despite significant achievements since the
adoption of the Universal Declaration of Human
Rights in 1948, and in particular since the end of
the Cold War, the international community today
finds itself in a veritable human rights crisis in the
absence of a clear agenda for action.

The gap between the high aspirations of human
rights and its sobering realities on the ground, between
human rights law and its implementation, between
the lofty rhetoric of governments and their lack of
political will to keep their promises is the major problem,
and bridging this gap the major challenge of our time.

8.2 Human Dignity

Human dignity is the essential feature which
distinguishes human beings from other creatures.
Human dignity and the uniqueness of the human
beingare grounded in human free will, in the capacity for
moral choice and individual autonomy. Inherent in
all human beings, human dignity is the moral and
philosophical justification for equality and other
universal human rights.

While all human rights find their moral and
philosophical rationale in human dignity, not every
violation or denial of human rights also constitutes
an attack on human dignity. The present Agenda aims
primarily at addressing those core human rights issues
directly linked to human dignity, which is characterized
by powerlessness, humiliation and dehumanization. This
core is composed of fundamental civil, political, social,
economic and cultural rights.

8.3 Shared responsibility:
The 21* century approach

International law should move from a model of
exclusive state responsibility to a 21* century approach
of shared responsibility of all actors in order to respond
both to the increase in human rights abuses being
committed by non-state actors and to the need to involve
non-state actors, including international institutions,
transnational corporations and faith-based institutions
in the international protection of human rights.

Shared responsibility includes not only accoun-
tability for actions that violate human rights, but also
positive actions aimed at progressively fulfilling
human rights.

The international community has a joint
responsibility to find effective ways to facilitate the
implementation of all human rights for all. The
responsibility to protect should therefore extend to
all attacks on human dignity, and above all, to extreme
poverty, consistent patterns of violations of economic,
social and cultural rights and the negative effects of
global climate change.

8.4 Freedom from want: Eradicating poverty

The goal of eradicating poverty must be transformed
from a merely voluntary development target into a
legally binding human rights obligation of rich and
poor countries and of other actors in the international
community alike.

Eradicating poverty is a human rights obligation
which can only be undertaken and implemented
effectively by the international community as a whole;
national governments of the developing countries in
which most poor people live need solidarity to help
cradicate poverty.

Poverty can be eliminated by adopting and
implementing a human rights based approach to
development and poverty eradication. Human rights
principles should inform both the process of creating,
implementing and monitoring a poverty reduction
strategy, as well as the content of such a strategy.

The poor must be empowered to lift themselves
out of poverty through a rule of law and access to
justice approach. Access to justice, equal and fair
property rights, labour rights and business rights, as
well as the strengthening of democracy are essential
to enable the legal empowerment of the poor.

Poverty should be addressed preventively — states
should reduce poverty by creating social security nets
and employing all available national resources, and
national courts should be vested with the competence to
hear claims from victims of poverty where the govern-
ment could have acted preventively but failed to do
so. Moreover, the international community should
take responsibility to protect against gross violations
of economic, social and cultural rights.

International human rights principles should be
incorporated into international trade and finance laws
and agreements to mitigate the negative effects of
globalization on the poor. A human rights based
approach should also be applied in formulating policies
relating to the problems of urbanization, the growing
number of slum-dwellers and global migration flows.

8.5 Freedom from fear: Enhancing human
security by preventing violence

Threats to human security should be combated
preventively, by addressing the root causes of such
threats with effective early warning systems and
carly action strategies making use of the full range of
instruments available as part of the security, development
and human rights agendas.

Duringand following armed conflicts, the appli-
cability and relevance of human rights protection
must be maintained by the international community.
In particular, human rights principles should inform
the development of post-conflict societies in the
establishment of effective democratic structures and
systems for the administration of justice.




More should be done to implement the ‘respon-
sibility to protect’ In the context of genocide, war
crimes, ethnic cleansing and crimes against humanity,
the United Nations should enhance its early warning
mechanisms by fully integrating the system’s multiple
channels of information and monitoring. In addition,
the United Nations should establish military standby
capacities as a first step towards the creation of a standing
rapid deployment force as an early action mechanism.
The United Nations should support the prosecution
of the perpetrators of gross violations of human rights
and humanitarian law by international and national
criminal courts and tribunals.

Terrorism undermines core human rights values
and the international rule of law. Much more needs
to be done in taking concerted efforts to address the
root causes of global terrorism, including poverty,
global injustice and unresolved conflicts, as well as the
reasons for increasing religious fundamentalism and
intolerance. The security-dominated strategy for
addressing terrorism should be tempered by conside-
ration of the obligations of states under international
human rights, refugee and humanitarian law.

Trafficking in human beings, which directly
affects human dignity as the most widespread modern
day manifestation of slavery, should be addressed by
governments and the international community through
the application of a human rights based approach
and by shifting the focus from anti-migration to anti-

trafficking policies.

The use of imprisonment as a punishment for
crime, pre-trial detention and other forms of lawful
deprivation of personal liberty must balance the right
to personal liberty against legitimate state interests

and such measures must be necessary and appropriate.
Detention should only be permissible if no less intrusive
measures serve the purpose of achieving a legitimate
goal, the detention must be subject to judicial control,
must be for no longer than absolutely necessary, and
must be under conditions that ensure dignity and
justice for detainees.

Millions of detainees and prisoners worldwide
are kept in conditions amounting to inhuman or
degrading treatment. Prison conditions in violation
of civil, political, economic, social or cultural rights
should be improved through national and international
efforts so that prisoners can live in dignity.

Arbitrary detention, inhuman conditions of
detention, torture and enforced disappearance consti-
tute direct and serious attacks on human dignity.
States should take preventive measures by opening up
places of detention to inspection and unannounced
visits by national preventive mechanisms. Moreover,
the international community has a responsibility to
ensure that there exists no safe haven for perpetrators
of these practices, or for those under whose military
or political responsibility such practices are tolerated.

8.6 Climate change: A global challenge to
security, dcvclopmcnt, human rights
and human dignity in the 21* century

Climate change is a global problem requiring a
global solution. Climate change causes human rights
violations — particularly concerned are the rights to
food, water, shelter, property, health and life; and
climate change raises major concerns about equality
and global social justice — having a greater impact on
the poor.

Thus, a human rights based approach to climate
change is needed, which will sharpen the focus of
climate change policies on their effects on the fulfilment
of human rights, and which will acknowledge not
only the role of states, but also the roles of international
organizations, the corporate sector and global civil
society as duty-bearers.

Mitigation policies — in particular biofuel
substitution policies — should assess the effects of crop
conversion on food security, in particular in poor
countries.

Adaptation policies should be focussed on
supporting poor countries less able to protect their
populations from the effects of climate change.

More research must be conducted on the effects
of climate change and consequent mitigation and
adaptation policies on the enjoyment of human rights.

8.7 Addressing the implementation gap:
Towards a global culture of human rights

It is imperative that the international community
close, or atleast significantly narrow, the implementation
gap between the legal and political commitments of
governments and the international community to
respect, protect and fulfil human rights, and the
contrasting situation on the ground. This is the biggest
challenge of the 21* century.

We must urgently move from standard setting
and monitoring to genuine protection, implementation
and enforcement of human rights, and to the effective
prevention of human rights violations.

Non-judicial as well as judicial human rights

implementation bodies, and national human rights
institutions in particular, should be established in all
states, and should be independent and have as broad
amandate as possible in order to prevent and combat
human rights violations and to ensure the domestic
implementation of international human rights
obligations.

To build an effective national protection system
for human rights, a Global Fund should be established
to support and strengthen all national human rights
protection systems, ranging from national human
rights institutions to the police, prisons and courts.

Transnational corporations should adopt action
plans, with clear targets and benchmarks, aimed at

respecting and fulfilling human rights.

A fully independent World Court of Human
Rights should be created, as a counterpart to the
newly established Human Rights Council, entrusted
with the judicial protection of human rights against
all duty-bearers.

The World Court of Human Rights should be
apermanent court established by a multilateral treaty
under the auspices of the United Nations. It should
be competent to decide in a final and binding manner
on complaints of human rights violations committed
by state and non-state actors alike and provide
adcquatc reparation to victims.

The United Nations Secretary-General is
requested to commission an expert study on ways to
advance towards the establishment of a World Court
of Human Rights.






